“ I Waukesha Water Util ity WAUKESHA, WI 53166 3615

SERVING WAUKESHA SINCE 1886

Telephone: (262) 521-5272 « Fax: (262) 521-5265 ¢ E-mail: contactus@waukesha-water.com

MEMORANDUM
Date: June 12,2018
To: Dan Duchniak, P.E.
From: Chris Walter, P.E.
Re: Howell Oaks Phase 4 & 5 — Developer’s Agreement

On February 22, 2018, Howell Oaks Subdivision Phase 4 & 5 water main extension was brought before the
Water Commission and approved. On May 17, 2018, the Developer’s Agreement was inadvertently signed by
the commission, without their formal approval. Therefore, | am asking you to formally approve the Developer’s
Agreement so that it may be officially recorded.

The Developers Agreement is our standard agreement and contains no exceptions. A copy of the signed
agreement is attached to this memo.

Recommended Motion: Move to approve of the Developer’s Agreement with Thomson Realty of Wisconsin,
Inc. for Phase 4 & 5 improvements to Howell Oaks Subdivision.

Enc.


mailto:contactus@waukesha-water.com

DEVELOPER’S AGREEMENT
FOR
HOWELL OAKS — ADDITION 3 & 4 — PHASE 4 & 5 (M00523)

th
THIS AGREEMENT, made this }/) day of I\MM , 20 _Lg between
Howell Oaks Development, N28 W23000 Roundy Dr., Suite 20, Pewaukee, WI 53072 hereinafter referred to

as the "“DEVELOPER”, and the City of Waukesha Water Utility hereinafter referred to as the "UTILITY".

WITNESSETH:

WHEREAS, the DEVELOPER is the owner of the land that is within the territory served by the
UTILITY, said land being described on EXHIBIT A (a legal description with a map showing the described lof
configurations) attached hereto and incorporated herein, hereinafter referred to as the "SUBJECT LAND";

and

WHEREAS, the DEVELOPER desires to obtain water service for the SUBJECT LAND; and

WHEREAS, the DEVELOPER agrees to construct Improvements as herein described in accordance
with the terms of this Agreement, the UTILITY Specifications for Instalfation of Water Main and
Appurtenances, as well as the rules and regulations of the UTILITY on file with the State of Wisconsin Public
Service Commission, all laws and regulations governing the Improvements oh the SUBJECT LAND, and the
final approved plans on file in the UTILITY’S office; and

WHEREAS, THE DEVELOPER and UTILITY desire to enter into this Agreement in order to ensure
that the DEVELOPER will make and install all UTILITY water system Improvements which are deemed
necessary by the UTILITY to serve the SUBJECT LAND and further that the DEVELOPER shall dedicate the
UTILITY water system Improvements to the UTILITY without cost to the UTILITY; and

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein, the
UTILITY and DEVELOPER agree as follows:

DEFINITIONS

Throughout this Agreement, the following terms shall have the described meaning, unless the context clearly
indicates a different meaning:

1. Commission shall mean the Waukesha Water Utility Commission of the City of Waukesha,
Wisconsin,

2. Specifications shall mean the requirements, obligations, and conditions set forth within the body of
this Agreement, pertaining to the method or manner of performing the work to construct the
Improvements, the quantities and the quality of materials to be furnished under this Agreement.

3. Utility shali mean the City of Waukesha Water Utility and/or the designated representative of the City
of Waukesha Water Utility, Waukesha, Wisconsin.

4, Developer shall mean the sub-divider or developer, as identified within this Agreement.

5. Stub_lateral shall mean the buried piping from the water main to the properly line or edge of
easement.

6.  As-built drawings shall mean drawings which specify the location of all Improvements where instafled
and include a description of the item including the type, make, materials used and any unusual

characteristics.
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7. Water main shall mean buried pipe located in right-of-way or easement by which water is delivered to
more than one customer.

8. Water service shall mean the furnishing of public water supply for fire protection and domestic uses.

9, Water system shall mean any aggregate of piping and appurtenances associated with furnishing
public water supply to the customers of the Utility.

10. Improvements shall be all construction activities described in the attached specifications.

11.  Offer of Dedication shall mean the DEVELOPER has notified the UTILITY of project completion and
has corrected all deficiencies, and has expressed intent to donate the value of the project.

12.  Acceptance shall mean dedication accepted, all invoices relating to the project have been paid, and
lien waivers and affidavits received.

SECTION |. PRELIMINARY PLAN PREPARATION & APPROVAL PROCESS

A. PLAN PREPARATION & APPROVAL PROCESS

1. The DEVELOPER shall submit a written request to the General Manager of the UTILITY for water
service and public water main to be installed to serve the SUBJECT LAND. The request shall
include the official recorded legal description which will include a map showing the location and
the lot configurations of the area proposed to be served.

2. DEVELOPER shall submit to the Utility one (1) set of preliminary plans and specifications. The
preliminary plans and specifications shall show, at minimum, the size and location of the main,
valves, and hydrants, the preliminary fire flow calculations, the utility easement locations, and the
sizes, depths, and locations of the storm and sanitary sewers. DEVELOPER shall also submit site
grading plan, utility plans, soil erosion control plan, information regarding unusual construction
requirements, etc. to the UTILITY for engineering analysis and comment.

B.  UTILITY ENGINEERING ANALYSIS & DEVELOPER REVISIONS/SUBMITTAL OF FINAL PLANS

1. After reviewing the first submittal of preliminary plans and specifications, the UTILITY shall send
comments to the design engineer on any items that do not meet the UTILITY requirements or that
require revisions, additions, or clarifications of the engineering plans or contract documents. The
design engineer shall then revise the plans and make a second submittal to the UTILITY for the

review and approval process.

2. When the plans are finalized, the DEVELOPER shall submit to the UTILITY three (3) sets of
complete plans for the proposed water service including one (1) set of the Wisconsin Department
of Natural Resources (WDNR) water main extension submittal. In addition, the DEVELOPER
shall submit to the UTILITY an electronic CAD file of the final plans consistent with the UTILITY'S

current format.

3. DEVELOPER shall provide to the UTILITY written certification from the DEVELOPER'S Engineer
that the water system plans are in conformance with all applicable laws, including, but not fimited
to, the rules and regulations and procedures of the UTILITY and the Wisconsin Department of
Natural Resources (WDNR) prior to the start of construction of improvements.
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4. The UTILITY will forward the water main extension submittal to the Wisconsin Department of
Natural Resources (WDNR) and will request approval from the UTILITY Commission, or its
designee. The plans and the WDNR submittal shall be subject to the approval of the UTILITY and
the WDNR. The UTILITY shall provide to the DEVELOPER wiitten proof that the UTILITY and the

WDNR have approved said plans.

SECTION Il. PREQUALIFICATION, PREPAYMENT, INDEMNIFICATION, INSURANCE & PREVAILING
WAGE DETERMINATION

A, CONTRACTORS PREQUALIFICATION

The DEVELOPER shall furnish the UTILITY names of alf contractors and their subcontractors, with
the classification of the work they perform, prior to any work beginning. The UTILITY shall verify that
contractors and subcontractors are pre-qualified. Construction of Improvements shall not begin untit
all contractors and subcontractors have been pre-qualified.

B. PRE-PAYMENT REQUIRED
1. PAYMENT OF COSTS FOR ENGINEERING, INSPECTION, AND ADMINISTRATIVE FEES

The UTILITY'S fees, expenses, costs and disbursements for the Improvements shall be pre-paid
by the DEVELOPER or their agent at the time the DEVELOPER submits this Agreement to the
UTILITY. This Agreement shall be submitted to the UTILITY at least one month prior to the start
of construction of Improvements. These incurred fees are relative to the construction, instalfation,
dedication and acceptance of the development improvements covered by this Agreement,
including without limitation by reason of enumeration, design, engineering, review, supervision,
inspection, all costs associated with UTILITY'S preparation of “as-built" drawings {including CAD
and GIS integration), payment for the water system as defined in the UTILITY Rules and
Regulations as on file with the Wisconsin Public Service Commission, and legal, administrative
and fiscal work. UTILITY employee costs shall be based on regular UTILITY billing rates for any
time actually spent on the project. Any costs for outside consultants shall be charged at the rate
the consultant charges the UTILITY. The estimated amounts of the UTILITY'S costs are listed
below. At the congclusion of the Improvements, the UTILITY shall reconcile the above costs as
described in Section VI paragraph A. If written notice is received from the DEVELOPER that they
do not wish to proceed with the project, the UTILITY will invoice the DEVELOPER for actual costs.

2. PAYMENT OF GUARANTEE

The DEVELOPER shall pay for any damages to UTILITY property and/or Improvements resuiting
from faulty materials or workmanship. This guarantee shall not be a bar to any action the UTILITY
might have for negligent workmanship or materials.

The guarantse amount shall be pre-paid by the DEVELOPER at the time the DEVELOPER
submits this Agreement to the UTILITY, prior to beginning construction of Improvements. The
DEVELOPER shall guarantee against defects due to faulty materials or workmanship, provided
that such defects appear within a period of one (1) year from the date of the acceptance of
Improvements, by providing the UTILITY with cash or a Letter of Credit in a form acceptable to the
UTILITY in an aggregate amount of one hundred percent (100%) of the total cost of all
Improvements. A Performance Bond that guarantees the workmanship for a period of three (3)
years may be accepted by the UTILITY in lieu of cash or a Letter of Credit. If a period of one (1)
year does not remain on the Performance Bond after acceptance, the DEVELOPER will need to
extend the expiration date to cover the guarantee period. (The three (3) year Performance Bond
includes the twenty-four months to complete the Improvements and the twelve month guarantee

period.)
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3. TOTAL AMOUNT OF PREPAYMENTS

These are the amounts which the DEVELOPER shall pay prior to the construction of
Improvements. The estimated amounts of the UTILITY’S costs and guarantee of Improvements,
as mentioned above, are as follows:

Guarantee of Improvements $311,518.00
Deposit of Engineering & Inspection $ 28,420.00
Tapping Fees of Existing Water Mains 3 N/A

C. GENERAL INDEMNITY

In addition to, and not to the exclusion or prejudice of, any provisions of this Agreement or documents
incorporated herein by reference, the DEVELOPER shalf indemnify and save harmiess and agree to
defend and pay any and all legal, accounting, consulting, engineering and other expenses relating to the
defense of any claim asserted or imposed upon the UTILITY, its officers, agents, employees and
independent contractors arising out of this Agreement, as stated above by any party or parties.

D. INSURANCE

The DEVELOPER, at their expense, shall maintain Insurance from a carrier with an AM Best's rating of
an A- or better, in the form and in the amounts required by and approved by the UTILITY. A current
Certificate of Insurance must be provided to the UTILITY prior to the start of construction and will be held
at all times through the expiration of the guarantee period. The DEVELOPER will provide the UTILITY
with a current Certificate of Insurance naming the UTILITY as an “additional insured” on the general
liability, auto, and umbrella policies. A waiver of subrogation is required on all policies. In addition,
DEVELOPER'S confractors and any other individual working on the SUBJECT LAND in the performance
of this Agreement shall be required to provide the UTILITY with insurance coverage in the same form
and amounts as the DEVELOPER. The DEVELOPER will be responsible for providing the UTILITY with
the contractor/supplier's current Certificate of Insurance through the end of the guarantee period.

General Liability: $2,000,000 General Aggregate, Per Project
$2,000,000 Products-Completed Operations Aggregate, Per Project

Automobile: $1,000,000 Combined Single Limit, Per Accident for B.l. & P.D.

Workers Comp: $1,000,000/$1,000,000/$1,000,000

Umbrella Liability: $5,000,000/$5,000,000, $10,000 Max. Self-Retention Each Occurrence/

Aggregate

This insurance shall not be cancelled or limited in scope or coverage uniess thirty days prior written
notice is given to the UTILITY.

£ PREVAILING WAGE RATES

DEVELOPER shall comply with existing Wisconsin State Statutes regarding Prevailing Wage Rates.

SECTION lIl. PRIOR TO CONSTRUCTING IMPROVEMENTS

A. PRECONSTRUCTION MEETING

The DEVELOPER agrees to coordinate a pre-construction meeting with the UTILITY. The pre-
construction meeting shall be held to ensure the understanding of, and compliance with, the approved
plans and spegifications, the proposed method of erosion control, the duties of the resident project
representative, the disinfection and bacteriological sampling requirements of NR 811.07(3), and any
special conditions listed below,
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B. PERMITS
The DEVELOPER shall obtain all permits required to work and pay all the applicable charges and fees
associated with these permits. The DEVELOPER shall meet the conditions of all permits and must keep
a copy of each individual permit onsite, at alf times, throughout construction.

C. CERTIFICATION OF SITE GRADING AND SANITARY SEWERS

DEVELOPER shall provide the UTILITY with certification of site grading and sanitary sewer installation,
Said certification shall be in a form that is subject to the approval of the UTILITY.

D. UTILITY APPROVAL OF STARTING DATE

The DEVELOPER agrees that no work shall be scheduled for the above-mentioned Improvements
without the UTILITY’S written approval of a starting date and schedule. '

If the DEVELOPER proceeds with the instaliation of public water system Improvements or other work
on the SUBJECT LAND site prior to approval of the final plat, it proceeds at its own risk as to whether or
not the final plat will receive all necessary approvals. The UTILITY reserves the right to refuse final
acceptance of the Improvements and/or dedication if the final plat is not approved.

E. NOTIFICATION OF WORK

The DEVELOPER agrees to notify the UTILITY in writing three (3) working days prior to beginning or
resuming work.

F. LINE & GRADE STAKES

The DEVELCPER shall provide line and grade stakes for the water main, as required by the UTILITY.
Site grading should be as close to final grade as possible.

G. GRADING, EROSION AND SILT CONTROL

1. Prior to commencing water system Improvements, the DEVELOPER shall ensure that the grading,
erosion and silt control plan, once implemented, shall meet all federal, state, county and local
regulations, guidelines, specifications, laws and ordinances, including the rules and regulations of
the UTILITY, and including proof of notification of land disturbances to the WDNR, if applicable, and
written proof that the UTILITY, the City of Waukesha, the County Department of Environmental
Resources, Division of Land Conservation, and the Army Corps of Engineers, if applicable, have
approved said plans.

2 The DEVELOPER shall cause all grading, excavation, open cuts, side slopes and other land
surface disturbances to be so seeded and mulched, sodded or otherwise protected that erosion,
siltation, sedimentation and washing are prevented in accordance with the plans and specifications
reviewed and approved by the UTILITY, the City of Waukesha, the County Depariment of
Environmental Resources, Division of Land Conservation, the Army Corps of Engineers, the
Wisconsin Department of Transportation, and Waukesha County, if applicable.

3. Al disturbed areas shall be restored to the satisfaction of the UTILITY and the agencies identified in
1-2 above. Acceptance under Section VIl will not be granted until the UTILITY is satisfied that no
further erosion control measures are reguired.

4. The UTILITY has contracted with a soil testing firm to perform compaction testing on the trenches

for all projects. The DEVELOPER will be required to meet a minimum compaction of 980%
Standard Proctor Density in the bottom three feet and a minimum compaction of 95% Standard

PAPROJECTS\2018IMO0523 Hawell Oaks Addition 3 & 4 - Phases 4 & SiDovelopers AgreemanfiMons2d Howall Gaks Fhase 4 & 6 DA dock 5/11




Proctor Density in the top three feet of the excavated material or granular backfill. Costs
associated with soil compaction will be at the DEVELOPER'S expense.

H. EASEMENTS

The DEVELOPER shall grant any easements on the SUBJECT LAND deemed necessary by the
UTILITY, which shall comply with UTILITY standards, and shall be in a recordable form acceptable to
the UTILITY. The UTILITY will register all easements with the Register of Deeds at the DEVELOPER'S

expense.

. PUBLIC CONSTRUCTION PROJECTS

If any aspect of the iImprovements set forth herein involves a public construction project subject to the
State law, alf requirements of the State Public Construction Bidding Law must be satisfied.

SECTION IV. DURING CONSTRUCTION OF IMPROVEMENTS

A. SPECIFICATIONS FOR IMPROVEMENTS

The DEVELOPER agrees to install the Improvements to serve the SUBJECT LAND as specified in this
Agreement In accordance with the plans, specifications, and drawings approved by and on file in the

UTILITY's office.
B. TIME OF COMPLETION OF IMPROVEMENTS

All Improvements herein shall be completed by the DEVELOPER and accepted by the UTILITY within
twenty-four (24) months of the date of this Agreement being signed except as otherwise provided in this
Agreement.

C. MANNER OF PERFORMANCE

The DEVELOPER shall cause all construction called for by this Agreement to be carried out and
performed in accordance with the generally accepted standards of the prafession.

D. ADDITIONAL IMPROVEMENTS

The DEVELOPER hereby agrees that if, at any time after plan approval and during construction, the
UTILITY determines that modifications to the plans including additional Improvements are necessary in
the interest of public safety, are necessary in order to comply with current laws, or are necessary for
implementation of the original intent of the Improvement plans, the UTILITY is authorized to order
DEVELOPER, at DEVELOPER'S expense, to implement the same.

If DEVELOPER fails to construct the additional Improvement within a reasonable time under the
circumstances, the UTILITY may cause such work to be carried out and shall invoice the DEVEL.OPER
for all costs associated with the additional improvement. Payment within thirty (30) days is required for
all amounts invoiced by the UTILITY. Interest charges will be applied to all invoices not paid within

thirty days.
E. DEBRIS
The DEVELOPER has ultimate responsibility for cleaning up debris that has blown from the

Improvements, until such time as the guarantee period has expired. If said debris is not cleaned up
after notification, the UTILITY will do so at the DEVELOPER'S expense.
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SECTION V. COMPLETION OF IMPROVEMENTS

A. INSPECTION/CORRECTION OF DEFICIENCGIES

1. An inspection of the water main Improvements will not be started until pavement, curb, gutter and
sidewalk are installed. The DEVELOPER shall initiate an inspection of the Improvements by
notifying the UTILITY in writing that the pavement, curb, gutter, and sidewalk are installed and the
water main is in an approvable state.

2. The UTILITY will conduct an inspection, prepare a punch list of the deficiencies, and send it to the
DEVELOPER. Inspections will only be scheduled between April 1% and October 1% of each year,
unless a different date is mutually agreed upon.

3. After receiving a punch list, the noted deficiencies shall be remedied to meet the UTILITY'S
requirements. The DEVELOPER shall notify the UTILITY in writing that all deficiencies on the
punch list have been corrected. If the deficiencies are not resolved within thirty (30} days, the
UTILITY may correct the deficiencies at the expense of the DEVELOPER. The DEVELOPER will
be invoiced by the UTILITY for all costs associated with the deficiency corrections and shall make
payment within thirty (30) days for such costs to the UTILITY.

4. When the deficiencies have been corrected, the UTILITY shall send a letter to the Developer stating
that the deficiencies have been corrected according to the UTILITY specifications.

B. LIST OF COSTS

The DEVELOPER shall provide a written itemized list of costs, along with the contractor's and
engineer's Invoices to the UTILITY, within thirty (30) days after deficiencies have been corrected. The
Main, Hydrant, and Lateral Reporting form, located in Appendix 1, is the list o be submitted o the
UTILITY. This itemized list will include the following information:

a. The cost, quantity, material, and location of all water mains, including valves, crosses, tees, and
other appurtenances. Each size, material, and length of main will be separated.

b. The cost, guantity, size, brand, and location of all hydrants, hydrant valves and leads, and the
identification of the water main to which they are attached.

a. The cost, quaniity, size, material, and location of laterals instalied from the water main to the
property/easement line and curb-box/valve-box.

SECTION VI. RECONCILIATION & DEDICATION

A. DEVELOPER TO REIMBURSE THE UTILITY FOR COSTS SUSTAINED

Upon completion of Section IV, A & B above, the UTILITY shall reconcile actual costs to the
prepayment made by the DEVELOPER within sixty (60) days. In the event that the actual cost is
calculated to be less than the prepayment amount, the difference shall be refunded to the
DEVELOPER. In the event the prepayment amount s less than the actual amount, the DEVELOPER
shall be invoiced for the difference. Payment of the invoice shall be made within thirty (30) days and
shall be a condition precedent to acceptance of the construction. Interest charges will be applied to all

invoices not paid within thirty days.

B. DEDICATION

After the DEVELOPER has reimbursed the UTILITY for all costs sustained, as mentioned above, and
has provided assurance that the Improvements are in compliance with all federal, state, county, city, or
UTILITY guidelines, specifications, regulations, laws and ordinances, the DEVELOPER shall
unconditionally give, grant, convey, and fully dedicate the public Improvements to the UTILITY, its
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successors and assigns forever, free and clear of all liens, claims, mortgages, and encumbrances
whatever, together with and including, without fimitation because of enumeration, any and all land,
buildings, structures, mains, conduits, pipes, lines, plant machinery, equipment appurtenances and
hereditaments which may in any way be a part of or pertain to such improvements and together with
any and all necessary easements for access thereto. The dedication notification must be in writing (see
the Dedication Template in Appendix 2 and the Lien Waiver and Affidavit templates in Appendix 3 & 4).

After such dedication, the UTILITY shall have the right to connect or integrate other Improvements as
the UTILITY decides with no payment or award to, or consent required of, the DEVELOPER.

Dedication shall not constitute acceptance of any Improvement by the Utility.

SECTION VIl. ACCEPTANCE & MAINTENANCE

Upon receipt of satisfactory dedication, payment of alf invoices, and receipt of the completed lien waiver and
affidavit, the improvements will be accepted by the UTILITY in writing and WATER SERVICE will be
granted. At such time the UTILITY will assume responsibility for all routine maintenance. If a subsequent
connegtion or improvement is made to the originally accepted improvements and the subsequent action is
subject to Section 7.00 Main Extension Rule within the Water Utility Operating Rules on file with the Public
Service Commission of Wisconsin, the UTILITY shall make the appropriate refund to the DEVELOPER .

SECTION VIii. GUARANTEE & REPAIRS TO IMPROVEMENTS

A. ACCEPTANCE BY UTILITY NOT TO BE DEEMED A WAIVER:

The ultimate responsibility for the proper design and installation of water facilities and all other
Improvements are upon the DEVELOPER. The fact that the UTILITY may accept a specific project, this
action shall not constitute a waiver, or relieve the DEVELOPER from the ultimate responsibility for the
design, performance, and function of the development and related infrastructure.

B. GUARANTEES OF IMPROVEMENTS:

In light of the City’s policy that requires the placement of the surface pavement course and ali
necessary repairs to be completed only if at least half of the parcels in the Development have
improvements construction on them, the UTILITY, in its sole discretion, and at the request of the
DEVELOPER, reserves the right to reduce the guarantee, prior to acceptance, to an amount between
thirty-five percent (35%) and fifty percent (50%). The UTILITY will not consider any guarantee reduction
until all of the water distribution system improvements have been installed and deficiencies relating to
those Improvements have been corrected.

The remaining guarantee after this reduction is meant to equal or exceed the dollar amount required to
cover any repairs or replacemenis of the water distribution system Improvements that could possibly
occur between the time of the pre-final pavement deficiency corrections and the acceptance of the

Improvement.

Upon acceptance of the Improvement, constructed as part of this Agreement, the UTILITY, in its sole
discretion, reserves the right to further reduce the guarantee to a minimum of twenty-five percent (25%).

C. NOTICE OF AND OBLIGATION TO REPAIR.

In the sole opinion of the UTILITY, if during said guarantee period the Improvements require any repair
or replacement which, in the UTILITY'S judgment, is necessitated by reasen of settlement of foundation,
structure of backfill or other defective materials or workmanship, the DEVELOPER shall, upon
notification by the UTILITY of the necessity for such repair or replacement, make such repair or
replacement, at its own cost and expense. Should the DEVELOPER fail to make such repair or
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replacement within the time specified by the UTILITY in the aforementioned notification, after notice has
‘been sent as provided herein, the UTILITY may cause such work to be done, ysing funds from the

guaranies.

In cases where emergency maintenance is required, the UTILITY retains the right to complete the
required emergency maintenance in a timely fashion and bifl the DEVELOPER for all such associated
costs, Said bill shall be paid within thirty (30) days by the DEVELOPER.

Should payment not be received within thirly (30) days, the UTILITY will draw upon the guarantee
security to pay any costs or expenses incurred. The DEVELOPER is then required to replenish said

guarantee up to the amount determined at acceptance.

Should the costs or expenses incurred by the UTILITY in repairing or replacing any portion of the
Improvements covered by this guarantee exceed the amount of the guarantee security, then the
DEVELOPER shall pay any excess cost or expense incurred in the correction process within thirty (30)
days. If payment is not made to the UTILITY for the excess costs within thity (30) days, the UTILITY
may terminate the water service to SUBJECT LAND. All costs associated with termination of the water
service will be at the DEVELOPER’S expense.

SECTION IX. MISCELLANEQUS

A. EXCULPATION OF UTILITY CORPORATE AUTHORITIES

The parties mutually agree that the UTILITY's signators hereto have entered into and are signatory to
this agreement solely in their official capacity and not individually, and shall have no personal liability or
responsibility hereunder; and personal liability as may otherwise exist, being expressly released and/or

waived.

B. AGREEMENT FOR BENEFIT OF PURCHASERS:

The DEVELOPER agrees that in addition to the UTILITY'S rights herein, the provisions of this
Agreement shall be for the benefit of the purchaser of any lot or any interest in any lot or parcel of land in
the SUBJECT LANDS.

C. ASSIGNMENT:

The DEVELOPER shall not assign this Agreement without the written consent of the UTILITY, The
assignee must agree to all terms and conditions of this document in writing.

D. PARTIES BOUND:

The DEVELOPER or its assignees shall be bound by the terms of this Agreement or any part herein as it
applies to any phase of the development.

E. HEIRS & ASSIGNS:

This Agreement is binding upon the DEVELOPER, owners, their successors and assigns, and any and
all future owners of the SUBJECT LANDS.

SECTION X. UTILITY RESPONSIBILITIES

A. The UTILITY agrees to pay for the oversizing costs, if it is determined by the UTILITY that the oversizing
is necessary. These costs will be paid in accordance with UTILITY Policy. For the purpose of
calculating oversizing costs, the Utility will use 12-inch ductile iron as the base line cost.
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B. The UTILITY agrees to collect additional customer contributions and pay the same to the DEVELOPER,
where applicable, from customers connecting laterals to the mains designated by the DEVELOPER, in

accordance to UTILITY operating Rule 7.05(C).
SECTION XI. AMENDMENTS

The UTILITY and the DEVELOPER may amend this Agreement by the mutual consent of the UTILITY and the
DEVELOPER.

IN WITNESS WHEREOF, the DEVELOPER and the UTILITY have caused this Agreement to be signed by
their appropriate officers and their corporate seals (if any) to be hereunto affixed in two original counterparts

the day and year first above written.
DEVELOPER
Tite /[ I/Zy m/am (Lealty o1

WT  Pne., w”vu{w7ﬁ

STATE OF Wisconsssa/

COUNTY OF _WAvks su#

Personally came before me this _/ y= day of _MAY , 20/ , the above named
ey J. Spmars _, Authorized Signatory of Apoecl oAs Devetrwiial Lic to me known to be the
person who executed the foregoing instrument and acknowledged the same.

( oy A Fooileon

NOTARY PUBLIC, STATE OF (w£
My commission expires; 4//3 /¢et &
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WAUKESHA WATER UTILITY

WAUK e y SCONSINS
AP P
» AL )
Dan“l/eﬁt/ﬁuchni yWanager
P
7 A '

ﬁlf‘ Joseph J. Piatt, Commissich President -

bor G. %inda, Commission Secretary Joan- L 7ant8?

STATE OF WISCONSIN

COUNTY OF WAUKESHA
day of /Z-M , / vl8 , the above-named
] . of the above-named

ersonally ncamg befgre me this -
4 , and (, r L s Mq,, Emﬁgggﬂ/»
executed the foregoing instrument and to me

aukesha Water Utility, to me known to be the persons who
known to be such UTILITY General Manager and UTILITY Commission President, and UTILITY Commission

Secretary, respectively, of said entity and acknowledged that they executed the foregoing instrument as such
officers as the deed of said entity by its authority and pursuant tg th authorization by the UTILITY
Commission from their meeting on the

As Revised June 14, 2017 W 7
San s,
SQL e Og B

Instrument drafted by Kelly L. Zylstra, Waukesha Water Utility
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APPENDIX 2

DEDICATION OF PUBLIC FACILITIES
IN AND FOR THE CITY OF WAUKESHA WATER UTILITY

WHEREAS, THE CITY OF WAUKESHA WATER UTILITY, a municipal
corporation of Waukesha County, State of Wisconsin, hereinafter called the "UTILITY,"
and HOWELL OAKS DEVELOPMENT, hereinafter called the "DEVELOPER" did enter
into a Developet's Agreement for Howell Oaks Addition 3 & 4 — Phase 4 & 5 (M00523),

and,

WHEREAS, under that Agreement, the DEVELOPER agreed fo install all

public water distribution system improvements at their own expense; and

WHEREAS, they have complied with the provisions of Chapter 236 of the
Wisconsin Statutes, and Chapter 23 of the Municipal Code of the City, wherein, among
other things, the DEVELOPER was required to construct, install, furnish, and provide, at
their expense, the public water distribuiion system improvements located in and for

Howell Oaks Addition 3 & 4 — Phase 4 & 5 (M00523), and

WHEREAS, the DEVELOPER has completed the construction and installation
of said public water distribution system improvements in accordance with the provisions
of Chapter 236 of the Wisconsin Statutes and Chapter 23 of the Municipal Code of the
City, and the UTILITY Operations Manager has cerlified the systems' acceptability.

NOW, THERFEFORE, in consideration of One ($1.00) Dollar, receipt of which
is herein acknowledged, DEVELOPER hereby unconditionally gives, grants, conveys
and fully dedicates the said public water distribution system improvements, to the
UTILITY forever, free and clear of all liens, claims, mortgages, and encumbrances
whatever, together with and including, without limitation because of enumeration any
and all land, buildings, structures, mains, conduits, pipes, lines, plant machinery,

equipment appurtenances and hereditaments which may in any way be part of or

PAPROJECTSIZ018WI00523 Howelt Oaks Addilion 3 & 4 - Phases 4 & B\LW, A, & D\M00523 Howell Oaks Phase 485
Dedlcation.docx Page 1 of 3




APPENDIX 2

pertain fo such improvements and together with any and all necessary easements for

access thereto.

The DEVELOPER hereby warrants and will forever defend the title to the

above described and bargained property against the lawful claims of all persons

whomsoever.

Nothing in this agreement for the dedication of public facilities shall affect the
developer's responsibilities and liabilities as set forth in the Developet’s Agreement

dated and said Developer's agreement shall remain in full force and effect.

IN WITNESS WHEREOF, the DEVELOPER and the UTILITY have caused this
Agresment to be signed by thelr appropriate officers and their corporate seals (if any) to
be heteunto affixed in two original counterparts the day and year first above written.

DEVELOPER
By:
Title:
STATE OF
COUNTY OF
Personally came bhefore me this day of . , the
above named . . Authorized Signatary of

to me known fo be the person who executed the
foregoing instrument and acknowledged the same.

NOTARY PUBLIC, STATE OF
My commission expires.

PAPROJECTS\2018YM00523 Howall Oaks Addition 3 &4 - Phases 4 & SILW, A, & DIM00523 Howelt Oaks Phase 4& 5
Dadicatlon.doex Pags 20f 3




APPENDIX 2

WAUKESHA WATER UTILITY
WAUKESHA COUNTY, WISCONSIN

Daniel 8. Duchniak, P.E.
General Manager

Joseph J. Piatt
Commission President

G. J. Zinda
Commission Secretary

STATE OF WISCONSIN
COUNTY OF WAUKESHA
Personally came hefore me this day of . , the
above-named - . UTILITY Commission President, and
UTILITY Commission Secretary, and

CUTILITY General Manager, of the above-named Waukesha
Water Utility, to me known to be the persons who executed the foregoing instrument
and to me known to be such UTILITY Commission President and UTILITY Commission
Secretary and UTILITY General Manager of said entity and acknowledged that they
executed the foregoing instrument as such officers as the deed of said entity by its
authority and pursuant to the authorization by the UTILITY Commission from their

meeting on the ___dayof ,

NOTARY PUBLIC, STATE OF Wi
My commission expires:

As Revised Dacember 4, 2013

PAPROJECTS\2018WM00523 Howell Oaks Addlilon 3 & 4 - Phasaes 4 & BILW, A, & DIMG0523 Howell Oaks Phase 4 & B
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APPENDIX 3

Waukesha Water Utility
Attn; Cortney
P.O. Box 1648

‘Waunkesha, WI 53187

WAIVER OF LIEN

For value received, the undersigned hereby waives ALL of his/her/its rights and claims
for construction lien for its labor, material, or services performed on or provided to land and
improvements located on property located at HOWELL OAKS ~ ADDITION 3 & 4 --PHASE 4 & 5,

Waulkesha, Wisconsi, owned by HOWELL OAKS DEVELOPMENT regarding a project on

which acted as general

contractor.

Dated this day of ,20 .,

Please print:

Company:

Name:

Title:

Signed:

Phone:

Subscribed and Sworn fo before me this dély of _ ,20

Notary Public State of Wisconsin

My commission expires:
State of Wisconsin

County of Waukesha




APPENDIX 4
WAUKESHA WATER UTILITY
AFFIDAVIT

WHEREAS, Howell Oaks Development, the undersigned hereinafier refemed to as the

“Developer,” enteted into a Contract with the Waukesha Water Utility for the installation of
public water main and setvices by private contract to serve the HOWELL OAKS — ADDITION 3 &

(%)

4 - PHASE 4 & 5 (M00523) project situated in the City of Waukesha, Waukesha County,

Wisconsin;
NOW THEREFORE, the Developer being first duly sworn on oath deposes and says:

That the Developer has retained, hired, or confracted with the following public works
contractors, vendors, or suppliers to finnish labor and materials for the consttuction of the

aforementioned public improvements.

A.

B.

That the Developer has completed the public improvements in accordance with his/her
contract with the Waukesha Water Utility and that those improvements are guatanteed in
accordance with all federal, state, county or Utility guidelines, specifications, regulations,
laws and ordinanees, apptoved by the Ultility, and all invoices and other amounts owed by
the Developer related to the project have been paid.

. That the Developer has complied fully with the provisions and requirements of Subsection

(3) of Section 66,0903, Wisconsin Statutes and has received evidence of compliance from
each of his/her agents, contractors, and subcontractors.

That any inspection deficiencies with respeet to the work have been cortected and the
entire water system is completed to date within the subdivision,

'That all public land and improvements proposed for dedication are free of all liens,
claims, and encumbrances, including mortgages.

That this affidavit is given to the Waulkesha Water Utility to induce it to reduce the
amount of the Irrevocable Letter of Credit or other surety furnished to the Utility to
insure that the Developer would comply with the terms of his/her contract.

Dated this day of , 20

By:

(Signed)

Subseribed and Sworn to before me this day of ,20

State of Wisconsin

Notary Public State of Wisconsin

My Commission expires: County of Waukesha
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