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Affidavit

Re: Lot Seven (7) of Certified Survey Map No. 11104 recorded in Volume 109 of Certified
Survey Maps, pages 34, as Document No. 4046895 located in the City of Waukesha,
Waukesha County, Wisconsin.

Tax Parcel No. WAKC1007052

Patricia P. Katte , being duly sworn, states that:

1. She is a Manager/Authorized Signer of First American Title Insurance Company;

2. That she has custody of a closing file closed by First American Title for lease and
financing closing on October 10, 2013;

3. That attached to this affidavit is a photocopy of an executed Driveway Agreement from the
above referenced loan file;

4, That before recording, the original of said Driveway Agreement was misplaced and cannot
be found;

5. That the Driveway Agreement is a valid easement effective as of September 12, 2013;

6. That this affidavit is being recorded for the purpose of putting all persons dealing with the
above-referenced property on notice of the execution, delivery and existence of said
Driveway Agreement.

Apei. K

Dated this 3 "% day of Mareh, 2015

rd A/ — TRIC 1A
Personally came before me this A th day of.Marek, 2015 the above named £ ,{/ JIZ_to me
known to be the person who executed the foregoing instrument,
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NOTARY PUB(IC
RACHAEL R. SCHROEDER
ISCONSIN




Beres Foods, LLC

TAMMY A. MERVIN
Notary Pubiic
State of Wisconsin

Personally came before me this 2nd day of April, 2015 the above named Bret A. Backus,

Manager J elivann Waukesha, LLC to me known to be the person who executed the

FVAt 3 |
/% 7e My commission expires: ﬂ?/ /J?/;Zﬁ /7
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Beres Foods, LL.C

By:
Personally came before me this day of April, 2015 the above named
' as of Beres Foods, LLC to me known to be

the person who executed the foregoing instrument.

My commission expires:

Notary Public

ByiBret A, Backus, Manger
Personally came before me this 2nd day of April, 2015 the above named Bret A. Backus,

Manager, Jelivann Waukesha, LLC to me known to be the person who executed the
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E¥HIBIT C

DRIVFWAY AGRFEMENT Es 8-16

BOCUKENT NO.

" THIS-SPACE RESERVED FORRECORDING DATA

NAME AND RETYRN ADDRESS:
JELIVANN WAUKESHA LLC'
‘tfo Raven PropertyBroup, Inc.
7818:Big Sky Drive, Suite 201
Madison, Wi 53719

Property [dentiflcation Numbers:
Seegttached Exhibit A

THIS driveway agreement ("Agreement *fis.miade and entered into as of the _VZ._ day of el \
20113, by. JELIVANNWAUKESHA LLC, 2 Wisconsin limited ifability company {* W™} and Beres Foods; LLC; [“BERES™).

ReciTAS

A, BERES has.a feasehold interest in the middle 52,272 square feet [1.20 acrés) of Lots of-Certifiad
Survey Map Mo. 10945, récbided of Fabruapy.3, 2012, In.Bodk 106, Page 303-308;-as Dociyment ND. 3821686; In
‘thie City of Waiikesha, Waukesha County, State-of Wisconisin (the "BERES Paktel”): A dépiction ¢f the BERES Parcel is
containgd ia Exh/BiL A,

B. M isthe:owner of Lot 6 of Cerfified Survey Map No. 10945 recorded on February 3, 2012, i
Book-106, Page:303:308; as Document No. 3891686, i the:City of Waukesha, Waukesha County, State of
WWisconsin. Forthe purpase of this Agreement:that portfon of Lot 6 excl uding the BERES Parcel and excluding the
south £.135 arres of Lot Gishall beicatled the “W Parcel”, A depiction of the:IW Parcel [s.contained in ExhibitA.-

c. Exhibit B depicts a private driveway (the “Driveway”} whith willl heused far the bienefit of the
BERES Barce!’ and the W Parealto the extentpmv‘ided i this Agreemerst. “The location-ofthe Drivewayis shown'
on Exhiibit B, A legal descripﬁon of the driveway I3 attachied as Exchibit €.

R BEBE& Fiais’ agmed e eonsl:ruct the DnveWayarrd any utlliﬂes, assetﬁated mtl-rtli,e intﬁal

ébnmucmn.ww ) to be shired by the BERES: éarcef ‘sl tReJw Parcel, as depicted-on Exhlblt stuiched hiceto:

FOR CONSIDERATION, and [ntending tobe legally bound, BERES-and JW ratify and:approve the Retitals-and
further:agrees and-declares: .

In aemrdancem;th this. Agreement, BERES hereby sgrees to design, bid and construct, or engage 2
qualified contrattor of EOTRTACtONS to constiuet; the Driveway atTtsaale-cost with seimbursement from-IW
5 sef forth i Article L1 Below, Tie Deveway Conistructing W will be subject to:the fallowing terms
ard conditions:




C

Permits, BERES's completion of the Driveway Construction Work will be subject to receipt of all
necessaty permits and government approvals necessary therefor, BERES will, at its own cost and
expense and with the cooperation of IW, apply for all such permits and government approvals.

Construction License. W hereby grants to BERES, its agents, successors and assigns, a temparary

ficense to enter onto the JW Parcel to the extent reasonably needed for the Driveway
Construction Work.

Plan Approval and Contracts. BERES will complete the Driveway Construction Work in a good and
workmanlike manner, in compliance with all applicable laws, and according ta City of Waukesha
specifications and plans prepared by BERES and agreed upon by BERES and /W (the “Driveway
Plans®). If W Fails to respond 1o BERES's request far approval of the Driveway Plans within ten
(10} business days after JW's receipt thereof, the Driveway Plans will be deemed to be approved
by JW, The Driveway Plans will ba the joint property of BERES and JW, and each party will have
the right to use the Driveway Plans to complete the Driveway Construction Work as provided
herein. BERES shali use its best effarts to obtain and enforce construction warranties from all
contractors employed by BERES for the Driveway Construction Work.

Promg‘tly aftar thelr execution, BERES shall give JW true copies of all contracts (the Contracts) for
the Driveway Construction Work. Each Contract shall expressly provide that the Contract will be
automatically assigned to JW if W so elects in IW's exercise of its rights under this Agreement.

Schedule, BERES will commence construction of the Driveway Construction Work on or before
November 1, 2013 {the “Driveway Construction Commencement Date"), and complete the
Driveway Construction Work prior to the opening of its restaurant on the BERES Parcel but no
later than June 30, 2014 (the “Driveway Construction Compietion Date”}, subject to any delay in
such commencement or completion caused in whole or In part by weather conditions, acts of
God, or other factors beyond BERES's reasonable control, and to the terms of Subsections 1.A and
1.B ahova,

Lien Waivers. After completion of the Driveway Construction Work by BERES, BERES will provide
W with copies of final lien waivers from all contractors engaged by BERES for the Driveway
Construction Work.

Remnoval of Debris. BERES will cause the construction area and surrounding property to be free
from accumulation of waste materials and debris caused by the Driveway Construction Work
completed by BERES, and restare the surface of the JW Parcel to its prior condition to the extent
such condition is affected by the Driveway Construction Work completed by BERES. At
completion of the construction of the Priveway by BERES, BERES will cause to be removed all
waste materials, debris, rubbish, contractor tools, construction equipment, machinery and
surplus materials at BERES's cost and leave the property in cddean condition. if BERES fails to clean
up or cause the property to be cleaned up as provided in this Section, JW may do so and the cost
thereof will be charged to BERES.

nsurance. BERES and any of BERES's contractars, consultants, and agents will not commence the
Driveway Construction Work until BERES obtains or causes its contractors to obtain, at its own
expense, all Insurance required herein. Upon request, BERES will deliver to JW certificates or
other evidence of the [nsurance required hereby. Such insurance must have the form
stipulated in the following paragraphs:

i Workers' Compensation Insurance for all persons employed by BERES, or by contractors
that BERES employs, Involved in carrying out the Driveway Construction Work. This




insurance will be in strict accordance with the requirements of the most current and
applicable State of Wisconsin Workers’ Compensation fnsurance Laws.

i Full Commercial General Liability nsurance, naming JW and JW’s mortgagee as an

. “additional insured” and providing coverage far both bodily injury and property damage.

with single limit coverage of not less than Twa Million Dollars {$2,006,000).

Tii. Errors and Omissions Insurance providing coverage for errors attributed to any of
BERES's consultants covering contract performance disputes and any other professional
Hability issues, In an amoutt not less than One Million Dallars (51,000,000,

indemnity. BERES will indemnify, defend and hold harmless W, its successors and thelr
respective agents and employees from any caims of third parties {including reasonable attorneys'
feas and disbursements) arising out of the Driveway Construction Work completed by BERES due
to negligent acts, errors or omissions, whether or not such claims are solely caused by BERES, its
agents or employees, or any persons acting on their behalf as it relates solely to the Driveway
Construction Work.

Reimbursemnent from JW. IW agrees to reimburse BERES for 50% of BERES costs for the Driveway
Construction Work up to and not exceeding %5,000.00 within 10 days after the issuance of a
building permit for the first building constructed of on the remaining portion of Lot 6 that will use
the Driveway and recelpt of a statement and copies of reasonable backup documentation from
BERES.

JW's Option to Construct.

In the event BERES fails to commence construction of the Driveway Construction Work on or before
the Driveway Construction Commencement Date, or complete the Driveway Construction Worlk on or
before December 31, 2013 , FW will have the right to complete all Driveway Construction Work upon
notice to BERES. All Driveway Copstruction Work completed by JW will be subject to the following:

In the event that JW elects to undertake the completion of the Driveway Construction Work, JW
will be obligated to:

i. Acquire all necessary permits and approvals referenced in Section L.A of this Agreement
that have not been previously acquired by BERES.

[ Construct the Driveway In accordance with the Driveway Plans, JW shall use its best
efforts t¢ obtain and enfarce construction warranties from all contractors employed by
JW for the Driveway Construction Work.

jii, Provide BERES with copies of final lien walvers from all contractors engaged by JW for all
Driveway Construction Work completed by W,

iv. Indemnify, defend and hold harmiess BERES, its agents and its employees, successors
and assigns from any claims of third parties (including reasonable attomeys' fees and
dishursements) arising out of all Driveway Construction Work completed by JW due to
negligent acts, errors oF omissions, whether such claims are caused by JW, its agents or
employees, or any persons acting on their behalf. '

V. Cause the construction area and surreunding property to be free from accumulation of
waste materials and debris caused by the Driveway Construction Work completed by JW,




and restore the surface of the BERES Parcel to its prior condition to the extent such
condition is affected by the Driveway Construction Work completed by SW. At
completion of the construction of the Driveway by JW, JW will cause fo be removed all
waste materials, debris, rubbish, contractor toels, construction equipment, machinery

e e oo 2nd surplus materials at IW's cost and leave the property in clean condition. If JW fails
to clean up or cause the property to be cleaned up as provided in this Section, the then-
owner of the BERES Parcel may do so and the cost thereof will be charged to JW.

B. JW and any of JW's contractors, consultants, ahd agents will not commence any Driveway
Construction Work until W obtains, at its own expense or causes its contractors to obtain, all
insurance required herein. Upon request, JW will deliver to BERES certificates or other
evidence of the insurance required hereby. Such insurance must have the form stipulated in
the following paragraphs:

i. Workers' Compensation Insurance for all persons employed by JW, or by contractors that
W employs, involved in carrying out the Driveway Construction Work. This insurance
will be in strict accordance with the requirements of the most current and applicable
State of Wisconsin Workers' Compensation Insurance Laws.

i, Full Commercial General Liahility Insurance naming BERES as an “additional insured” and
providing coverage for both bodily injury and property damage with single limit coverage
of not iess than Two Million Dollars (52,000,000},

ili. Errors ahd Omissions Insurance providing coverage for errors attributed to any of JW's
consultants covering contract performance disputes and any other professional liability
issues, in an amount not less than One Mitlion Dollars {$1,000,000).

C. If JW exercises its rights under this Section 2, BERES shall and hereby does grant IW a license to
enter the BERES Parcel compatable in all respects to the license granted BERES in Sectlon 1B.

D. If JW exercises its rights under this Section 2, BERES agrees to reimburse JW for 50% of W
reasonable costs for the Driveway Construction Work up to and not exceeding $5,000 within 10
days after raceipt of a statement and copies of reasonable backup documentation from JW.

3. Ingress and Epress Easements,

{a} BERES and JW hereby grant, create and establish for the benefit the BERES Parcel and The
JW Parcel a non-exclusive, perpetual easement over the Drjveway for ingress and egress to the roadway
contained in Qutlot 1 of Certified Survey Map No. 10944, recorded on February 3, 2012, in Vol. 106, Pages
292-302, as Document No. 3891685 in the City of Waukesha, Waukesha County, State of Wisconsin for
pedestrians, truck and other motor vehicles. In addition, each party shali have the right to grant utility
easements under the Driveway for underground utilities for the benefit of the BERES Parcel and the W
Parcel, and to install such underground utilities provided that any party (or their agents or contractors)
constructing such underground utilities shall: (i} provide all parties with reasonable notice prior to the
start of construction; () diligently complete the construction; and (iil) do so In such manner that does not
tlose any portion of the Driveway for ingress and egress and does not interfere with the use of the
Driveway; and {iv) enly use the procedure commenly krown as directional boring to install such utilities.
The parties benefitting from the easement shall only have the right to repair and matfntain such utilities on
the Driveway under the sama conditions as above. Subsequent to the commencement of the Driveway
Censtruction Work, nelther party shall allow the Driveway to be used for construction access to its parcel
and shall notify all contractors of this prohibition.




(b} Except for the construction and repair of underground utilitias as provided in Section
3(a), no party shall permanently alter, obstruct, close or block the Driveway without the prior written
consent of all parties, which consent may be withheld at such parties’ sole discretion. But BERES or any
cther party repairing and maintaining the Driveway shall have the right to temporarily close the affectad
__portion of the Driveway, provided that the person gives the other party reasenahble advance notice of the.
temporary closure and proceeds to perform the repair or malntenance diligently and in such manner to
reasanably minimize interference with use of the Driveway.

(e No party shall have the right to use the Driveway except as expressly provided in this
Agreement.
4, Repair and Maintenance of the Driveway,

(a} Except as otherwise provided in this Agreement, BERES at its sole expense shall repair,

replace and maintain and remove snow and debris from the Driveway (the “Driveway Costs™). With regard
to the repair, replacement and malitenance of the Driveway, BERES shall chserve the following:

i, Maintain and repair as needed the surface of the Briveway to keep it smooth
and evenly covered with the type of surfacing materials originally installed, or such
substitutes as shall be in all respects equal the original materials in quality, appearance
and durability.

Ii. Maintain and replace as needed the sub-surface of the Driveway, including any
utilities located under the Driveway which have been instatled for the mutual benefit of
both the BERES Parcel and the IW Parcel.

fii. Remove all debris, filth and refuse and sweep and remove snow and ice as
required.

iv. Repaint striping, markers, directional signs and any similar items as necessary to
maintain them in first ctass condition.

V. Provide power to the streetlights along the Driveway, and replace light bulbs as
needed.,

(b) BERES as the owner of the BERES Parcel and any successor owner of the BERES Parcel,
not the owners of the JW Parcel, shall have the sole abligation to repair and maintain and remove snow
and debris from the Driveway, hut the owners of the JW Parcel shall contribute toward the payment of
Driveway Costs. The owrers of the JW Parcel shall Initially pay BERES a total annual payment of $1,000.00
in advance on the first day of each calendar year commencing on the earlier of (i} January 1 of the year
following the issuance of a building permit for the first building constructed on the JW Parcel, and {ii}
January 1, 2018 (in either event, the “Payment Commencement Date”}. On January 1 of each fifth year
following the Payment Commencement Date, the annual payment shall be adjusted. The adjusted
payment shall be the payment owing immediately prior to the applicable lanuary 1 times 110%. Any such
annual payment due frorn the owner of the JW Parcel which is not paid within fifteen (15) days following
its scheduled due date shall bear interest from the due date until paid at the rate of 12% per year. The
annual payment described above shall represent the awner the JW Parcel’s contribution towards the
Driveway Costs for maintenance described in Section 4(a) i) - 2{a){v} above. However, any maintenance,
repair, and replacement costs Incurred by the owner of the BERES Parcel {the “Other Costs”} for work not
described in Section 4{a)(i} — 2(a)(v) (Other Costs include but are not limited to any costs for pavement
removal, replafement and ovarlays or recanstruction) shall be shared between the owner of the BERES




Parcel and the owner of the W Parcel beginning on the Payment Commencement Date. The owner of the
JW Parcel shall.reimburse the owner of the BERES Parcel for fifty percent (S0%) of the Other Costs upon
recelpt of copies of paid invoices for all sich work. Any such payment due from the owner of the JW
Parcel for the Other Costs which Is not paid within fifteen (15) days following its scheduled due date shalt
_._bear Interest from the due date until paid at the rate of 122 per year. e
Each owner of the JW Partel shall pay a fractional share of all such payments. The
fraction of each owner shall be measured by a fraction, the numerator of which shall be the area of the
owner's portion of the JW Parcel, and the denominator of which shall be the area of the W Parcel. The
fraction shall be adjusted effective the first day of the first month following a change in any such area.

{c} Notwithstanding any other provision of this Agreement, if the owner of the BERES Parcel
or the JW Parcel grant any easements for ufilities or otherwise cause to be Installed or repaired any
utilities resulting in any damage o the Driveway, or its agents or employees negligently or willfully
damages tha Driveway, that owner shall be solely responsible for all costs of repairing the damage.

(d) Each owner of the JW Parcel hereby grants BERES a lien against the owner's portion of
the JW Parcel to secure all such payments. If any cwner does not make its payment within 15 days
following its scheduled due date, BERES shall have the right to record a statement of [len agalnst the
owner's portion with the Register of Deeds for Waukesha County. BERES shall have the right to enforce
any such lien by any procedure from time to time allowed by Wisconsin law for the foreclosure of
mortgages.

Upon the sale, exchange or other conveyance of all or a portion of the )W Parcel, the
grantor shall not have any liability for the payments which accrue after the date of recording of the
conveyance. But the grantor shall remain Hable for any payment which accrued to the date of such
recording.

Upon the voluntary conveyance of all or a portion of the JW Parcel, the grantee shall be
Jolntly and severally liable with the grantor for all Instaliments of the payment which are unpaid as of the
date of conveyance. The grantee shall have the right to recover the amount of such unpaid assessments
from the grantor, subject to any contrary agreement between grantor and grantee aliocating respansibility
for the annual payments.

The owner of any portion of the JW Parcel and any prospective grantee of such an
ownet shall have the right to request a written statement from BERES setting forth the amount of sy
unpaid payment. A grantee shall not be liable for any unpaid payments which are in excess of the
amounts stated in BERES's staternent, nor shall the property acquired by the grantee be subject to a lien
for any such unpaid amount, But the grantor shail continue to be liable for any such excess.

(e) if the holder of any mortgage which Is superior 10 a [len recorded by BERES forecloses
the morigage, or accepts a deed in fieu of foreclosure, the lien of BERES's shall be automatically
extinguished, without the need to name BERES's as defendant in the foredosure and without the need to
take any other action. The mortgagor, however, shall continue to be personally liable for payment of the
amounts secured by the lien. Far the purpose of determining priority, a lien in favor of BERES shall be
deemed to arise and be effective on the date of its recording.

(i ° Except as atherwise exprassly provided in this Agreement, BERES and JW shali be fully
responsible for the care and maintenance of its Parcel and shall have no responsibility whatsoever for the
care and malntenance of the other’s Parcel,

{g) If there |s a Tailure by BERES to patform is obligations under this Agreement which
continues for 15 days, or in situations invelving potential danger to the health or safefy of persons in, on




or.about the Driveway, IW, sfter.giving BERES 10 da?s writteri notice of the defiul, may, af it éliactibn,
cure such failure or breach on behalf of BERES: In-case of any emergenicy, such asthe hied'th fenique
.snow and debris, WY may elect’ fo-cure promptlywithout waiting for such 15 or S'days, and ngad only give:
BERES such aral or writien notice as is feasible under the dreumstances. -Any-armount whicty W ‘shall
.. reasenablyexpend forsuch.cure of BERES's default shall e paid. by BERES to )W un:demand without . .
contest, upon: defivery of s Invoice, togetherwith interest 4t the lower of {1} the rate of 1% per vear, OF
{2) thie miaximum rate permissitile from time to time. uniderapplicable law, from the date of the:
expenditire.or the date whn Tt shall Havi become due ta the date of paymentin full. As used I -this this
Agreement; AP shall méan ahy awier ffom time & firvieof @ pewtion of the JW Parce). BEKES- Hieraby
grants W a lieh agalnst thé BERES Parcél ta securs BERES's obligations under this Subsection 4{g). Sections
A{d)sind:afe) shall Zpply to this. hen
() “ftig typical hdurs of ogeration for the:restairant on the BERES Pareel are Mondaythru
Frlday fmm_LQam_ o L v, Shturday from m&m &'& @loes_ 800l Sunrday Fram
. to T} Py Ther&s'caurant is closed on £k i . ~{had 'stobligatioh
tq remove snow and ice from the Deiveway:shall:viot extefid bayond thase necessary to l' ove snioW.and.
ice from:the Deveway during their typical hours of cperation. IF the business{es) located on thé JW-Parcel
iave typleal hours of operatiopihat ave different than those of BERES, then JW, 28]Ws sofe expenise, shall
haveithe right ta remeve snow andicefrom the Drivewayas to-accommardata that businas(es} W,
PLEASE INSERT HOURS:

s Eurb Cuts to Drivaway.

Neither BERES fior JW shall Hiave the right to conistruct:a curb cut-to the Driveway otfier
than the surb cuts depicted on Exhibit B.
B, Use,

@
.acdus'ive'{i_ght to use the; Qﬂ\?ewa!}.in:pémmorimm éac othe'r drz!y’t- for the pl-lmose b_ff
pedestrian, truck and vehicular.access described in Section:3 and ol thenstallztioh, Use: Aid repalr of
;utmtiesas,pmﬂded inSectien 3.,

"{b] 'B'ER'ES and JW sha’ll nm‘: obstruct ar |m':e|"fere :v:szﬁ tl're *'fme ﬂ'ow crf peﬂesﬁ'ﬁan,; fruck and’

-_avmad..b.%suth"inar;va -

8.

Miseelarieaus
{2 Intentionaly omitted:

{b} Headlings, Sectionand subSection hizadings arefor.convenience-and reference-only;

anid in ho- way define or limit the scoperor content of this Agreement of in-any-way affectits:provisions.

e} Watver.. Ho: delay armnfssion hv any party to exefciseaty right or power oecurting
upGh ary nat-complis i1 itty under the prouisions oh‘his Agreement
"shall iipair any :

of theicavenants, €0,




.

construed to be a waiver of any succeeding breach or of any other covenant, condition or ag}eement in
this Agreement . ’

{d) Notices. if at any time, it is-necessary or convenient for one of the parties to serve any

.. hotice, demand or communication upen the other party, such notice, demand or communication must be

in writing, signed by the party serving notice, sent by a nationally recognized overnight carrier or
registerad or certified Unfted States mail, return receipt requested and postage or other charges prepaid.
If intended for BERES, the notice must be addressed to:

Beres Foods LLC

Attn: Gary ). Beres
N2Z3W30219 Red Hawk Ct.
Pewaukee, WI 53072-4270

if Inte;1ded for IW, the notice must be addressed to:

JELAWVANN WAUKESHA LLC

cfo Raven Property Group, Inc.
Attn: Manager

7818 Big Sky Dr., Ste. 201
Madison, Wi 53719

(e} Governing Law. This Agreement shall be governed and construed in accordance with the
laws of the State of Wisconsin,

) Tima. Time shall be of the assence for all deadlines stated in this Agreement _
(g) Covenants Runnine With the Land. Excapt as otherwise expressly provided, all of the

easements and provisions set forth in this Agreement are intended to be and shall be construed as
covenants running with the land, binding upon, inuring to the benefit of, and enforceable by the parties
and their respective successors and assigns. This Agreement shall create equitable servitudes in favor of
each Property benefited by this Agreement.

(h) Partial Invafidity. If any provisions or portions of this Agreement or their application to
any person or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this
Agreement or.the application or such pravision or portion to any other persons or other circumstances
shall not be affected; and each pravision of this Agreement shall be valid and enforceable to the fullest
extent permitted by law.

{1} Conveyance. Upon a party's conveyance of all or a portion of its interest in its Property,

-the transferring party shall be relieved of any further liability under this Agreement arising on and after

the date of transfer and the transferae shall be deemed to have assumed all obligations of the trapsferar
arising on and after the date of transfer, provided that the transferting party must deliver notice to the
other party setting forth the date of transfer, and the name and address of the transferee.

(J} Force Majeure. The parties shall be excused from performing any ebligation under this
Agreemerit, except obligations to pay sums of money, in the event and so long as the performance of such
obligation is prevented, delayed, retarded or hindered by the following: act of God; fire; earthquake; floed;
explosion; action of the elements; war; invasion; insurrection; riot; mob violence; sabotage; inabllity to
procure or general shortage of labor, equipment facilities, materfals or suppliers in the open market;
fatlure of transportation; strike; lockout; action of labor unien; condemnation; requisition; law; orders of




governmental, civil, military or naval authorities; or any other cause, whether similar or dissimilar to the
foregoing, not within the respective control of the obligated party.

(k} Partnership. Neither anything contained in this Agreement nor any acts of the parties
. shalf be deemed or construed to create the relationship of principal and agent, or of partnership, or of
joint venture, or of any association between the parties, nor to make any party liable for any debt or
obligation of any other party.

(1 Not a Public Dedication. Nothing contained shall be deemed to be a gift or dedication
to the general public for any public purpose whatsoever This Agreement shall be strictly Himited to and
for its express purposes . Each party hereby reserves the right to eject or cause the ejection from
Property of any person or persons not authorized, empowered or privileged to use the Driveway .
Additionally, each party hereby reserves the right to close its portion of the BERES Parcel and the JW
Parcel for such reasonatile periods of time as may be legally necessary to prevent the acquisition of
prescriptive rights by any third parties; provided, howevar, that prior to closing off any such portion, the
party seeking to close shall give notice to all other parties, and shall conduct the closing in such manner to
reasonably minimize interference with use of the Driveway for ingress and egress.

{m) Attomeys’ Fees. In case of any litigation in connection with this Agreement, the
prevailing party or parties shall have the right to oollect their reasonable attorneys’ fees and
disbursements from the other parties.

(n) Estoppe! Certificates. Each owner or tenant of any Property, within 20 days after recelpt
of a written request from any other owner or tenant, shal! from time to time provide the requesting party
a certificate binding upon such owner or tenant stating: (a) to the best of such owner’s or tenant’s
knowledgs, whether any party to this Agreement Is in default or violation of this Agreement and, if so,
identifying such defauit or violation; and (b} that this Agreement is in full force and effect and identifying
any amendments ta the Agreement as of the date of such certificate.

{oj Banlauptcy. In the event of any bankruptcy affecting any owner or occupant of any
Property, this Agreement shall, to the maximum extent permitied by law, be considered an agreement
that runs with the land and that is not rejectabtle, in whole or in part, by the bankrupt person.

(p) . Enforcement. In case of a default, the enforcing owner or gwners shall have any rights
of self-help expressly provided in this Agreament, and shall also have all rights and remedies allowed by
applicable law, Including dlaims for damages and injunctive relief.

{q) No Termination for Default, Watwithstanding any other provision of this Agreement, no
default under this Agreement shall entitle any owner to cancel, rescind, or otherwise terminate this
Agreament. No default under this Agreemant shall defeat or render invalid the lien of any mortgage or
deed of trust upon any Property made in good faith for value, but this Agreement shall be binding upon
and effective against any owner of such Property covered by this Agreement whose title is acquired by
foreclosure, trustee’s sale, or otherwise,

-

{r) Counterparts, This Agreement may be signed in counterparts.

9. Indemnity. The owner of each Proparty as indemnitor (the Indemnitor) shall defend, indemnify
and hold the owner of the other Property harmiess from and agalnst all cfaims, liabilities and expenses
(including reasonable attorneys’ fees) refating to accidents, injuries, loss or damage of or to any person or
property to the extent caused by negligent, intentional or willful acts or omissions of the Indemnitor, its
contractors, employees, agents, ot others acting on behalf of the Indemnitor.




18. . Amendmentand Termiination,

{a} mandment. This.Agreement may ba-amended fram time to time by a written
amendment signed by all of the owners of the BERES Parcel and the /% Parcef and recorded with the . .
Reglster of Deeds for Waukesha County, Wiseansin; previded-that na such amendment shall materially and
adversely-affect the vested rights. af any-party:to this Bgreetrient withaut the written consent-of that party.

(k) Tem/Termitiation. The tarirof this Agréement: shall‘commenée ot the date-that this
Agreément rs ﬁled ofrecord wlth the Reg:ster of Deeds ufﬁaee For Waukesha Gaunty, W:scansm, and ex;:ept

Wlscaﬁsm, i wﬁtten mstrument of te‘mﬁnation snghed hy al of ’the then—uwners oF the BERES Farcel and
the W Parcel,

11. Insuranee;. During the term-of this: Agreen‘uent the owners of the BERES Parcel and the JW Parcel
shall each keep i effecta general’ pa[u:yauf llabllltymsurance for their respective parcals-with such limits
of coverages-are then. commerclally reasonable; butnotless than single-limit coverage of $2,000, 000

1 Exhiibits. The exhibits to this. Agreement:are:

A:Parcal !dannﬁcaﬂon Numbers for arid Depictions of the BERES Parcel and the.JW Parcel.
Bepiction of the Driveway

f;-:Legal description of the Driveway:

Beres Foods, LLG. "

ACKNQWIEDGMENT ~BERES FOODS [1C

{Attestation reguired)
STATE OFWISCONSIR |
COUNTY-OF WAUKESHA )
i _L i A .'*‘3 ', & Notary Publlic in anid for the courty and stateafm@aiti -CERTIFY that'Gary

1. Beres, 45:Mdnaget; vFBeres: Foods, ELE 3 Witsotisine Eimilted (Tability company, whe ts-personally ¥nown to mg tg:

hie

11 et sz 2o e e




be the same person whosename is subscribed to the Toregoiing ihstrurienit as Such duthdrized partied-appeared
hefore me this-day in:person.and acknowledged that they signed, Séaledand dellvered this-Instrorment as thelr free
and voluntary gct as such authorized parties and vs the free and voluntary act of the company for the tses and
purposes therein set: forth.

‘Notary Piblic:

STATE OF WISCONSIH,

COUNTYOF DANE

’ﬂ";é: free and mmatary St s such aut,hoﬁzad parties *a;nd At
tses and purposes herein st foith.

gr oy hand and notarial.seal, this, zﬁ dayof .y,

My-commission expires:

JEFFBUTTS L.
‘Notary. Pablic &

State of Wisconsin

u




CONSENTOF MORTGAGEE

Undemgned Wocdrnans Euud Nlarkest. Irig., the, Tiortgagee ofthe. BERES Parcel and the JW Parcel, hereby
consénts to this: Agreement and further subofdina‘t&s thio fien of its martgage to this Agfeemeént,

" Bret Backus, Vice President-Real Estate.

STATE OF WISCONSIN J

COUNTVOF DANE ¥

Persorially came before e this day of , 2033 the above-niamed Bret Backiis to. mie
knéwineta be thie Vice President-Real Estate-of Woodiman's Food Market, e, and the person whe executed the:
foregaing instripnént 6h behalf of such 1énider; byits authtity, afid ackrioviledged the sanmie;

No;an[ Public; Stata: of Wisconsls
My Eommissien’ ExplreS'

12




__The BERES Parcel:. . I e e e il o . e - . L

EXHIBIT A
Parcel Identification Numbers and Depictions of the BERES Parcel and the JW Parcel:

The JW Parcel:

13




EXHIBIT A

Part of Lots 7 & 8, Certified Survey Map No. 11104, beingin the
Northwest 1/4 of the Southwest 1/4 of Section 36, all in Town 7 North,
Range 19 East, in the City of Waukesha, Waukesha County, Wisconsin.
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CH=15.23"

R=24.50"
L=15.48"

CB=NB0"14'31"W
CH=13.70"
R=356.75'
L=13.7¢'

LOT 8
CSM 11104

39,512 =q.ft.
0.9071 acres

LOT 7
- CSM 11104

53,232 sq.ft.
1.2220 acres
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CH=243.99' CB=51107"14"W
R=1931.97 . CH=21B.44’
L=244.15" R=1717.02'
L=218,58’
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EXHIBITB
Depiction of Driveway
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5

Part of Lots 7 8.8, Certified Survey Map No. 11104, being in the
Northwest 1/4 of the Southwest 1/4 of Saction 36, all in Town 7 North,
Range 19 East, in the City of Waukesha, Waukesha County, Wisconsin,

CB=N14'48'46"E
CH=22.49"
R=1931.97"
L=22.49"

g F??:S?I‘;F“’
4.(3"\
CB=SE712'19™W ~
__CHm18.45'
R=15.00"
L=19.87"
P.0.B.
LOoT 7
CSM 11104
CB=NO7'44'08"E
CH=453.75".
R=1931.97" -
L=454.78"

EXHIBIT B
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EXHIBITC
Legal Description of Driveway
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EXHIBIT C
LEGAL DESCRIPTION OF DRIVEWAY EASEMENT

Part of Lots 7 & 8 of Certified Survey Map No. 11104, being in the Northwest 1/4 of the
Southwest 1/4 of Section 36, all in Town 7 North, Range 19 East, in the City of Waukesha,
Waukesha County; Wisconsin, bounded and described as follows:

Commencing at the Southwaesterly corner of Lot 6 of Certified Survey Map No. 11104, thence
Northeasterly 454.78 feet along the West line of Lots 6 & 7 of said Map and the arc of a curve
whose center lies to the Southeast, whosa radius is 1931.97 feet and whose chord bears North
07°44'08" East 453.73 feet to the point of beginning of lands to be described; thence
Northeasterly 22.49 feet along said West line and the arc of a curve whose center lies to the
Southeast, whose radius is 1931.97 feet and whose chord bears North 14°48'46" East 22.49
feet to a point; thence MNorth 1502’46 East along said West line 2.26 feet to the Morth line of
said Lot 7; thence North 15°08°46” East along the West line of Lot 8 a distance of 27.75 feet to
a point; thence Southeasterly 19.68 feet along the arc of a curve whose center lies to the
Northeast, whose radius is 15.00 feet and whose chord bears South 37°16°17” East 18.30 feet
to a point; thence South 74°51°14” East 4.31 feet to a point; thence Northeasterly 24.07 feet
along the arc of curve whose center lies to the Northwest, whose radius is 15,00 feet and
whose chord bears North 59°12°25” East 21.57 feet to a point; thence South 74°51°14” East
24.00 feet to a point; thence South 15°08'46” West 29.83 feet to a proposed division line;
thence continuing South 15°08'46" west 22.31 feet ta a point; thence North 85°41'28” West
24.90 feet to a point; thence Northwesterly 19,85 feet along the arc of a curve whose center
lies to tive Southwest, whose radius is 15.00 feet and whose chord bears North 36°57°01" West
18.43 feet to a point; thence Nerth 74°51°14"” West 4.13 feet to a point; thence Southwesterly
19.87 feet along the arc of a curve whose center lies to the Southeast, whese radius is 15.00
feet and whose chord bears South 67°12°19” West 18.45 feet to a point of beginning.

Containing 2,501 Square feet.
Prepared By: John Casucci

Project No.: 165825
Date: . 10/07/13




